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Defendant Patricia Carter Dunlap appeals,and Plaintiff Kimbrough L. Dunlap cross
appeals, thetrial court’sfinal judgment distributing the parties’ property in thisdivorce action. We

affirm the trial court’s judgment, with two modifications.

I. Procedural History

The parties twenty-nine-year marriage ended on May 9, 1989, when thetrial court
entered afinal divorce decree which incorporated the provisions of the parties marital dissolution
agreement (MDA). InApril 1990, the Defendant filed amotionto alter, amend, or set aside thefinal
divorce decree. The Defendant’s motion indicated that it was being brought pursuant to rule 59 of
the Tennessee Rules of Civil Procedure. As grounds for setting aside the final decree, the
Defendant’ smotion alleged that the Plaintiff had induced her to sign the MDA through fraud, duress,

and undue influence.

The Plaintiff responded by filing amotion to dismissin which he contended that the
Defendant’ s rule 59 motion was untimely in that it was not filed and served within thirty days after
the final divorce decree was entered. See T.R.C.P. 59.04. Instead of dismissing the Defendant’s
motion, however, thetrial court permitted her to amend her motion to state that she was proceeding
under rule 60 of the Tenmessee Rules of Civil Procedure instead of rule 59. After conducting a
hearing on the merits, thetrial court granted in part and denied in part the Defendant’ smotion. The
trial court refused toset aside that portion of the final decree which granted adivorceto the Plaintiff,
and the court affirmed that the parties effectively weredivorced as of May 9, 1989. On the other
hand, the trial court partially granted the Defendant’ s motion by setting aside the MDA which was
incorporatedinto thefinal decree. Thetrial court then continued the proceedingsfor adetermination
of the equitable division of the parties' property. The Plaintiff attempted to appeal thetrial court’s
order setting aside theM DA, but thiscourt denied his application for permission to appeal in May

1992. See T.R.A.P. 9.

Theparties' legal maneuversconsumed the next two yearsof thislitigation. Although
not pertinent to this appeal, the various motions filed by the parties included (1) the Defendant’s

motion to enjoin the Plaintiff from disposing of the parties’ jointly-owned property, (2) the



Defendant’ snotice that she wastaking the Plaintiff’ s deposition, (3) the Plaintiff’ s motion to quash
the notice, (4) the Defendant’ s motion to compel and for sanctions against the Plaintiff based upon
hisfailureto produce documentsrequested through discovery, (5) the Defendant’ smotionin limine
seeking to limit the Plaintiff’s testimony and evidence to “his responses to questions posed in the
depositions,” (6) the Defendant’ s motion to conduct a pretrial conference and to set definite times
for the completion of discovery and for atrial, (7) the Defendant’s motion for the appointment of
an appraiser to estimate the value of the Plaintiff’ s business, the Dunlap Insurance Agency, (8) the
Plaintiff’s motion to dissolve the restraining order which had been issued against him, and (9) the

Defendant’ s second motion to take the Plaintiff’s deposition and request for documents.

Thetria finally took place on April 5, 1994. At the beginning of trial, the parties
stipulated that the only issue before the court was the division of the property whichthe parties had
acquired during their marriage. The parties indicated tha the disputed real property included the
marital home, a commercial building, avacant lot, a162-acre farm, an additional thirty-ecre tract,
afive-acretract, and the Dunlap Insurance Agency. The parties did nat dispute the values of these
properties because they planned to have an appraiser evaluate the properties. In discussing the
evaluation of the properties, however, the Defendant’ s attorney requested “that the evaluations be
as of or as close to the date [of] the divorce as possible,” May 9, 1989. The Defendant’ s attorney

asked the trial court to exclude “any testimony past that date as to devaluation or expenditures.”

Thetria court did not issueitsrulingimmediately after thetrial. In August 1994, per
theparties’ agreement, thetrial court appointed anapprai ser todeterminethevalues of the properties
in controversy. Sometime during the fall of 1994, the Defendant retained a different attorney to
represent her inthese proceedings. The Defendant’ snew attorney filed amotion for “interimrelief”
requesting, inter alia, aone-time payment for therental value of the marital home sincethedivorce.
In January 1995, the Defendant al so filed amotion requesting thetrial court to order that the marital

home be sold and that the net proceeds be divided equally between the parties.

The trial court did not enter its judgment dividing the parties' property until 1997.

The intervening two years of this litigation were filled with various filings by the parties, some at



the direction of the trial court, in which the parties outlined thar respective pasitions as to the
division of the parties' property, submitted proposed findings of fact and conclusions of law, and
compiled lists of the assets to be divided by the court. In January 1997, the trial court entered an
order inwhichit classified the parties' various properties as either marital or separate property. As
pertinent to this appeal, the trial court found the following propertiesto be marital property subject
todivision: themarital home; the commercial building on 14th Avenuein Humbol dt; and forty-nine
percent (49%) of the Dunlap Insurance Agency. Additionally, the trial court found the following
properties to be the Plaintiff's separate property: the Plaintiff’s interests in the 162-acre farm and
the thirty-acre tract, both of which he owned jointly with his brother. On February 3, 1997, the
Paintiff filed amotion asking thetrial court to reconsider itsorder or, inthedternative, togrant him

anew trial.

In March 1997, almost eight years after the parties were divorced and two months
after thetrial court entered its order classifying the patties' property, the Defendant filed a motion
asking the Chancellor hearing the case to recuse himself from further participation in these
proceedings. As grounds for recusal, the Defendant’ s motion averred that the Defendant and her
counsel had filed complaints with the Court of the Judidary “concerning the pace of thiscase” and,
thus, that the Chancellor now was aparty opponent to the Defendant and her counsel “in the related

matter.”

On April 10, 1997, the trial court entered an order which distributed the parties
property in accordancewith the court’ s previous classifications of the various properties as either
marital or separate. OnMay 1, 1997, thetrial court entered an order denying the Defendant’ sMarch
1997 motion torecuse. Thetrial court also entered an order disposing of the Defendant’ s January

1995 motion for the sale of the marital home. Thetrial court’s order ruled that

the parties had heretofore agreed that the valuation of the property
would be as of the date of the divorce and that either party may
purchasesamefrom the othe party based upon said valuation lessthe
amount of the indebtedness owing at the time of the divorce if this
was agreeabl eto the oppos ng party. If thiscannot be agreed upon by
the parties, the property shall be sold.



On June 2, 1997, the Defendant filed anotice of appeal inthetrial court. The notice
wasfiled inthiscourt on June 30, 1997. The Defendant’ s notice did not identify the order or orders
being appealed. In November 1997, the Plaintiff filed a motion to dismiss the Defendant’ s appeal
based upon her “failure to comply with the rulesof appellate procedure.” The Plantiff’s motion to
dismisswasfiled in thetrial court rather than in this court. On December 11, 1997, thetrial court

entered an order which purported to grant the Plaintiff’s motion and to dismiss the Defendant’s

appeal.

The Defendant filed asecond notice of appeal on December 18, 1997. Thistime, the
Defendant’ s notice of appeal identified the order being appealed as “the final judgment entered in
this action on or around December 11, 1997.” On appea from the trial court’s judgment, the
Defendant contendsthat thetrial court erred (1) in classifying the Plaintiff’ sinterestsinthe 162-acre
farm and the thirty-acre tract as separate property, (2) in granting the Plaintiff the exclusive use of
the marital home from the date of the divorce until entry of the final judgment, and (3) in denying
the Defendant’ s motion to recuse. The Plaintiff also has appealed, contending that the trial court
erred (1) in permitting the Defendant to amend her motion to alter, amend, or set aside the final
divorce decree so as to proceed under rule 60 rather than rule 59 of the Tennessee Rules of Civil
Procedure, (2) inruling that thecommercial building on 14th Avenuein Humbol dt andthe Plaintiff’ s
49% interest in the Dunlap Insurance Agency constituted marital property subject to equitable
distribution, and (3) infailing to allow the Plaintiff to purchase the marital residence at the apprai sed

value less the indebtedness owing as of the date of the divorce.

II. Plaintiff’s Motion to Dismiss Defendant’ s Appeal

Beforewe addresstheissuesraised by the partiesonappeal, wefirst find it necessary
to address the Plaintiff’s contention that this court should grant his motion to dismiss the
Defendant’ sappeal dueto her failureto timely prosecutethe appeal or to comply with the Tennessee
Rules of Appellate Procedure. The Plaintiff has advanced several arguments in suppart of his
motion to dismiss, including (1) that the trial court’s April 10, 1997, order distributing the parties
property wasthe final order in this case and, thus, the Defendant’ sfirst notice of appeal filed June 2,

1997, wasuntimely; (2) that evenif theMay 1, 1997, orders entered by thetrial court constituted the



final judgment, the Defendant’ s notice of appeal filed June 2, 1997, still was untimely; (3) that the
Defendant’ snotice of appeal wasfurther untimely because she did notfile the notice with this court
until June 30, 1997; and (4) that, in any event, thetrial court dismissed the Defendant’ sfirst appeal
by order entered December 11, 1997. The Plaintiff further argues tha the issuesin this appeal
should be limited to those dealing with the trial court’s December 11, 1997, order purporting to

dismissthis appeal because that is the only order identified by either of the Defendant’ s notices of

appeal.

We first regject the Plaintiff’s argument that the trial court’s April 10, 1997, order
distributingtheparties' property wasafinal order whichtheDefendant wasrequired toappeal within
thirty days of its entry. A fina judgment is one which adjudicates all the claims, rights, and
liabilities of all the parties. Stidhamv. FickleHeirs 643 S.W.2d 324, 328 (Tenn. 1982); Woods .
Fields, 798 S.W.2d 239, 241 (Tenn. App. 1990); T.R.A.P. 3(a). At thetimethetria court entered
its April 10, 1997, order distributing the parties’ property, at least two issuesin this case remained
unresolved: the Defendant’ s January 30, 1995, motion to order the sale of the marital home and the
Defendant’s March 17, 1997, motion for the trial court to recuse itself. The trial court did not
dispose of these motionsuntil it entered itsordersof May 1, 1997. Accordingly, the April 10, 1997,
order was not afinal judgment appealableas of right. SeeWoodsv. Fields, 798 SW.2d at 241; see

also Solomon v. First Am. Nat’'| Bank, 774 S.\W.2d 935, 939 (Tenn. App. 1989).

We aso regject the Plaintiff’s contention that the Defendant’ s notice of appeal was
untimely. In an appeal as of right, the appellant isrequired to file a notice of gopeal with the clerk
of the trial court within thirty days after the date of entry of the judgment appealed. See
T.R.A.P.4(a). Incomputing thisthirty-daytimeperiod, thiscourt doesnot includethe date on which
the judgment was entered. See T.R.A.P. 21(a). Moreover, if the last day of the thirty-day time
period fallson a Saturday, a Sunday, alegal holiday, or aday when the derk’ s officeis closed, then
thisday isnot included in thethirty-day time period. Id. Inthat event, “theperiod runsuntil the end
of the next day which is not a Saturday, a Sunday, alegal holiday, or aday when the derk’s office

for filing isclosed.” Id.

In the present case, thetria court’ sfinal judgment was entered on May 1, 1997. If



wedo not includethisdate in our computation, then thethirtieth day fell on Saturday, May 31, 1997.
SincethisdatewasaSaturday, the Defendant was dlowed until Monday, June 2, 1997, withinwhich
to file her notice of appeal. See Statev. Sims, 626 S.W.2d 3, 4 (Tenn. 1981); see also McDowell v.
State, 1991 WL 139727, at *2n.1 (Tenn. Crim. App. July 31, 1991). Inasmuch asJune2, 1997, was
the date on which the Defendant, infact, filed her notice of appeal, we conclude that the noticewas

timely.

At the time the Plaintiff filed her notice of appeal, rule 5(a) of the Tennessee Rules
of Appellate Procedure required her to serve a copy of the notice on the clerk of this court not later
than seven days after filing the notice of appeal. Specifically, rule 5(a) provided that, “[n]ot later
than 7 days after filing notice of apped, the appellant inacivil action shdl serve acopy of thenotice
of appeal on counsel of record of each party or, if aparty is not represented by counsd, ontheparty,
andon theclerk of theappellate court designated in the notice of appeal.” T.R.A.P. 5(a) (emphases
added). Although the Plaintiff timely filed her notice of appeal with the clerk of the trial court on
June 2, 1997, the Plaintiff did not serve a copy of the notice of appeal on the clerk of this court until
twenty-eight days later, June 30, 1997. Nevetheless, we reject the Plaintiff’s argument that the
Defendant’ s appeal should be dismissed because she failed to timely serve a copy of the notice of

appeal on the clek of this court.

This argument recently was rejected by our supreme court in Cobb v. Beier, 944
SW.2d 343 (Tenn. 1997). In that case, the court outlined the history of rule 5 of the Tennessee
Rules of Appellate Procedure and noted that the requirement of serviceon the clerk of theappellate
court had “been in a state of flux since 1979.” Cobb v. Beier, 944 SW.2d at 344. The court

explained:

When the appellate rules were established effective July 1,
1979, service of a copy of the notice of appeal was required by
appellant or appellant’ scounsel on (1) counsel and on (2) the clerk of

the appellate court. . .. In 1984, however, therequirement of service
on the clerk of the appellate court was deleted from Rule 5(a) and
(b),....

In 1991, T.RA.P. 5@ was agan amended, restoring
subsection (a) to itsoriginal tenor, requiring appellant or appellant’s
counsel to serve the appellate court clerk with acopy of the notice of

appedl. . . .



In 1997, based on the recommendation of the Advisory
Commission, we again amended Rule 5(a) and (b) to place upon the
trial court clerk, rather than the appellant or appellant’ s counsel, the
responsibility of serving acopy of the notice of appeal uponthe clerk
of the appellatecourt.

Cobb v. Beier, 944 SW.2d at 344-45 (footnotes omitted).

In refusing to dismiss the appeal based on the appellant’s failure to timely serve a

copy of the notice of appeal on the appellate court clerk, the supreme court reasoned:

We find no prejudice to the appellee or to the appellate
processresulting from appellant’ sfailureto serveacopy of thenotice
of appea upon the derk of the appellate court. As we recently
observed in Johnson v. Hardin, 926 SW.2d 236, 238 (Tenn. 1996):

The genera policy of the rules, as suggested by the
Advisory Commission and interpreted by thecourts,
emphasizes reaching a just result and disregarding
technicalityinform. ... Consequently, onceatimely
notice of appeal is filed, the rules should not erect
unjustified technical barriers which prevent
consideration of the merits of the appedl . . . . the
overall intent of the rules is to allow cases to be
resolved on their merits. A court’s construction and
application of the rules should further that intent and
should enhance, not impede, the search for justice.

In addition, our 1997 amendment is more in line with the
Federal Rule and places the service requirement on the trial court
clerk. Since the servicerequirements of Rule 5 do not, in any way,
affect the timeliness of the appeal, as does Rule 4, the failure of the
clerk to strictly comply with the service requirement does not defeat
the validity of an appeal.

The notice of appea document in civil cases filed in the
appellate court serves no significant substantive purpose because the
clerk of the appellate court does not docket the apped until the record
isreceived. At that time the clerk serves*®notice on all parties of the
receipt of the record and docketing of the appeal.” Rule 5(c),
T.R.AA.P. Thus, it is exalting form over substance to dismiss an
appeal on the sole basis that counsel failed to serve a copy of the
notice of appeal on the appellate court clerk.

We are therefore of the opinion that this case, and dl cases
presently on appeal in which the clerk of the appellate court was not
timely served acopy of the notice of appeal, should not be dismissed
for failure to comply with Rule 5(a), T.R.AP. To hold otherwise
would impede the search for justice.

Cobb v. Beier, 944 SW.2d at 345-46.



Werecognizethat the notice of appeal inthe present casewasfiled June 2, 1997, and,
thus, thisappeal was not pending when the supreme court decided Cobb v. Beier on April 28, 1997.
In fact, the notice of appeal filed in the present case appears to fall within the narrow category of
appealswhichwerefiled after the supreme court decided Cobbv. Beier on April 28, 1997, but before
the supreme court’ s amendment to rule 5(a) became effective on July 1,1997. Cobbv. Beier, 944
SW.2dat 345n.6; T.R.A.P. 5. Nevertheless, we concludethat therationaleof Cobbv. Beler applies
equally well to the present case, and we decline to dismiss the Defendant’ s appeal based solely on

her failure to timely serve acopy of thenotice of apped on the clerk of this court.

Findly, we rgect the Plantiff’s arguments that the Defendant’s first appeal
effectively was dismissed by the trial court’s order entered December 11, 1997, and that the
Defendant’ scurrent appeal islimited to areview of thetrial court’ sorder dismissing her first appesal .
This court’s jurisdiction attaches upon the filing of the notice of apped, and only the appropriate
appellate court has the authority to entertain and dispose of amation to dismissan appeal. Statev.
Peak, 823 S.W.2d 228, 229-30 (Tenn. Crim. App. 1991) (citing T.R.A.P. 3(e), 4(a)); Muesing v.
Ferdowsi, No. 01A01-9005-CV-00156, 1991 WL 20403, at ** 1-2 (Tenn. App. Feb. 21, 1991) (citing
T.R.A.P.4(a), 4(b)). Thisruleapplieswhether the motion to dismissisbased upon an alleged defect
in the notice of appeal, the appellant’ sfailure to timely file atranscript or statement of evidence, or
theappellant’ sfailuretotimely filehisbrief. Statev. Peak, 823 SW.2d at 229 (citing T.R.A.P. 3(e),
24(b), 24(c)); Muesing v. Ferdowsi, 1991 WL 20403, at **1-2 n.2 (citing T.R.A.P. 26(b), 29(c)).

Accordingly, thetrial court inthiscase did not have the authority to dismissthe Defendant’ s appeal .

Inasmuch as this appeal never was dismissed, we review the Defendant’s appeal
pursuant to her first notice of appeal, which we have concluded was timely filed on June 2, 1997.
We observe that the Defendant’ s first notice failed to identify the order or orders being appeded.
Rule 3(f) of the Tennessee Rules of Appellate Procedure specificdly requires that aparty’ s notice
of appeal designate the judgment from whichrelief issought. See T.R.A.P. 3(f). Nevertheless, we
conclude that the Defendant’s failure to comply with rule 3(f) does not preclude this court from

reviewing the issues raised by the Defendant in her gopellate brief.

Asageneral rule aparty toan appeal may present any question of law for thiscourt’s



review. Rule 13(a) governsthis court’s scope of review and provides that, “[e]xcept as otherwise
provided in Rule 3(e)[addressing waiver of certain issuesin jurytrials], any question of law may be
brought up for review and relief by any party.” T.R.A.P.13(a). Initscomment on rule 13(a), the

advisory commission explained that

this subdivision regjects use of the notice of appeal as a review-
limiting device. In federal practice the notice of appeal has limited
review intwo principal ways. Somecourtshavelimited thequestions
an appellant may urge on review to those affecting the portion of the
judgment specified in the notice of appeal. However, since the
principal utility of the notice of appeal issimply to indicate aparty’s
intention to take an apped, this limitation seems undesirable. The
federal courts have also limited the issues an appellee may raise on
appeal in the absence of the appellee’s own notice of appeal. Here
again, since neither theissues presented for review nor the arguments
in support of those isaues are set forth in the notice of gopedl, there
seemsto be no good reason for so limiting the questions an appellee
may urge onreview. Thereault of eliminating any requirement that
an appellee file the appellee’ s own notice of appeal is that once any
party filesanotice of appeal the appellate court may consider the case
asawhole.

T.R.A.P. 13(a) advisory commission’s comment.

In examining therelationship between rule 13(a) and rule 3(f), thiscourt hasheld that
a party’s failure to comply with rule 3(f) does not limit the issues which that party may raise on
appeal. Glidden v. Glidden, 1987 WL 9452, at **1-2 (Tenn. App. Apr. 16, 1987); see also
Anderson v. Standard Register Co., No. 01A01-9102-CV-00035, 1992 WL 63421, at **2-3 (Tenn.
App. Apr. 1, 1992), aff'd, 857 SW.2d 555 (Tenn. 1993). Quoting the advisory commission’s
comment to rule 3(f), we explained that, although rule 3(f) specifies the content of the notice of

appeal,

[t]he purpose of the notice of appeal issimply to declarein aformal
way an intention to appeal. As long as this purpose is md, it is
irrelevant that the paper filed is deficient in some other respect.
Similarly, the notice of appeal plays no part in defining the scope of
appellate review. Scope of review is treated in Rue 13. This
subdivision read in conjunction with Rule 13(a) permitsany question
of law to be brought up for review [except as otherwise provided in
Rule 3(e)] as long as any party formally declares an intention to
appeal in timely fashion.



Glidden v. Glidden, 1987 WL 9452, at * 1 (quoting T.R.A.P. 3(f) advisory commission’ scomment);

see also Anderson v. Standard Register Co., 1992 WL 63421, at *2.

In accordance with these authorities, we conclude that, despite her failureto identify
the judgment or judgments being appealed in her June 2, 1997, notice of appeal, the Defendant
should be permitted to present any question of law or fact involved in this case for this court’s
review. SeeGlidden v. Glidden, 1987 WL 9452, at *2. Wefurther observethat, whileit would have
been prudent for the Defendant to identify the appropriate judgments in her natice of appeal, this
oversight has not prejudiced the Plaintiff in any way and has not otherwise hampered our review of

thisappeal. See Anderson v. Standard Register Co., 1992 WL 63421, at * 3.

I11. Defendant’s Motion to Set Aside May 9, 1989, Divorce Decree

Ashisfirst issue on cross-appeal, the Plaintiff appealsthetrial court’s order setting
asidetheMay 9, 1989, divorce decree pursuant to rule 60 of the TennesseeRules of Civil Procedure.
Specifically, the Plaintiff contendsthat the Defendant’ s motion to alter or amend the divorce decree
was not timely filed and that the trial court erred in allowing the Defendant to amend her motion so

asto proceed under rule 60 instead of rule 59.

We concludethat theseargumentsare without merit. Rule59 of the Tennessee Rules
of Civil Procedure, entitled “New Trials and Alteration or Amendment of Judgments,” permits the
trial court to alter or amend ajudgment on its own initiative if the court does so within thirty days
after entry of the judgment. See T.R.C.P. 59.05. Rule 59 also permits the trial court to alter or
amend ajudgment upon motion of oneof the parties, provi ded suchmotionis filedwithinthirty days

after entry of the judgment. See T.R.C.P. 59.04

In contrast, rule 60, entitled “ Relief from Judgmentsor Orders,” does not impose a
thirty-day time limitation upon the court or the parties. Rule 60 permitsthetrial court, “at any time
onitsown initiative or on motion of any party,” tocorrect judgments and orders containing clerical
mistakes or errors of oversight or omission. T.R.C.P. 60.01. Rule60 further permitsthetrial court,

when presented withan appropriate motion, torelieve aparty from afinal judgment or order for five



enumerated reasons:

(1) mistake, inadvertence, surpriseor excusable negect;

(2)  fraud(whether heretoforedenominatedintrinsicor extrinsic),
misrepresentation, or other misconduct of an adverse party;

(©)) the judgment is void;

4 the judgment has been satisfied, released or discharged, or a
prior judgment upon which it is based has been reversed or
otherwisevacated, or it isno longer equitable that ajudgment
should have prospective application; or

(5) any other reason justifying relief from the operation of the
judgment.

T.R.C.P. 60.02. Rule 60.02 requires that a motion filed thereunder “be made within a reasonable
time.” 1d. Wherearule60.02 motionisfiledfor reasons (1) or (2), however, the party seeking relief

must file the motion within one year after the judgment or order was entered. |d.

In the present case, the final divorce decree was entered by the trial court on May 9,
1989. On April 19, 1990, less than one year after entry of the divorce decree, the Defendant filed
her motion to alter, amend, or set aside the decree. The Defendant’ s asserted ressons for seeking
relief fromthedecreeincluded, inter alia, fraud and other misconduct by the Plaintiff. Weconclude,
therefore, that the grounds for relief asserted in the Defendant’s motion brought themotion within
the ambit of rule 60.02(2) and, further, that the motion was timely filed within oneyear after entry

of the divorce decree.

We aso rgect the Plaintiff’s argument that the trial court erred in permitting the
Defendant to amend her motion so asto proceed under rule 60 rather than rule 59. The law iswell-
settled that, in ruling on post-trial motions filed by the parties, the courts of this state are required
to consider the substance of the motion rather than itsform or title. Tennessee Farmers Mut. Ins.
Co. v. Farmer, 970 S.W.2d 453, 455 (Tenn. 1998); Parker v. Vanderbilt Univ., 767 S\W.2d 412,
421 n.1 (Tenn. App. 1988); Thigpen v. First City Bank, No. 01A01-9603-CV-00095, 197 WL
351247, at *2 (Tenn. App. June 27, 1997). The Defendant’ smotion clearly requested, among other

relief, that the divorce decree be set aside on the grounds of fraud and misconduct. Inasmuch asthe



substance of the Defendant’ s motion was arequest for relief pursuant to rule 60.02(2), we conclude
that the trial court properly treated the Defendant’s motion as a rule 60 motion to set aside the

decree.

In so holding, we note that, on several occasions, this court has held that it is
appropriatefor courtsto treat amotion which incorrectly citesrule 60 asamotion to alter or amend
under rule 59. See Thigpen v. First City Bank, 1997 WL 351247, at * 2; see also Wachovia Bank
Card Servs. v. Overton, No. 03A01-9510-CV-00373, 196 WL 64004, at *1 n.1 (Tenn. App.
Feb. 15, 1996); Humphreyv. O’ Conner, No. 01A01-9502-PB-0006, 1995 WL 428679, at * 7 (Tenn.
App. July 21, 1995), perm. app. denied (Tenn. Nov. 20, 1995). The present case is merely the

converse of that situation.

V. Defendant’s Motion to Recuse Chancellor

Asoneof her threeissueson appeal, the Defendant contendsthat thetrial court erred
indenying her motion for the courtto recuseitself. In March 1997, after thisdivorce proceeding had
been pending for dmost eight years and after the trial court had entered its order classifying the
parties’ property, the Defendant filed a motion askingthe Chancellor torecuse himself from further

participation in the case. The Defendant’s motion to recuse asserted the following grounds:

Based on information and belief, the court is doubtless aware that
both the defendant and her counsd have filed complaints with the
Court of the Judiciary concerning the pace of this case As the
Chancellor is now a party opponent to the defendant and to her
counsel in the related matter, the Chancellor is respectfully asked to
withdraw from this case.

Thetrial court denied the Defendant’ s motion to recuse, ruling, inter alia, that “the merefiling of
acomplaint with the Court of the Judiciary should not operateto disqualify ajudge from hearing a
case.” The court reasoned tha such a situation “would result in forum shopping which could
severely hamper the efforts to administer justice’ and, further, that “to bring in a [ different] judge

would cause unnecessary expenses and delay.”



We conclude that thetrial court acted well within its discretion when it refused to
recuseitself based upon the grounds asserted in the Defendant’ s motion. This court and the Court
of Criminal Appeals both have held that a trial judge is not required to recuse himsdf merely
because the moving party has filed a complaint against the judge with the Court of the Judici ary.
In Ellison v. Alley, 902 S.W.2d 415 (Tenn. App. 1995), for example, the defendants contended that
the chancellor erred in denying their motion for recusd where one of the defendants had filed a
complaint against the chancellor with the Court of the Judiciary. The basis of the defendant’s
complaint was that the chancellor had made “multiple and significant” factual and legal errorsin
deciding the case. Id. at 418. In moving for the chancellor’s recusal, the defendants subseguently
argued that, due to the filing of the complaint with the Court of the Judiciary, disqualification was
warranted because the chancellor “would likely be biased against” the defendant who had filed the

complaint. 1d. Affirming the chancellor’s denial of the motion for recusal, this court held that

wefind no error in thisaction. Themotion and affidavit -- with their
“wouldlikely be biased against” [the defendants] language-- are not
sufficient to make out a case for recusal. “The determination of
whether to recuse onesel f restswithin the sound discretion of thetrial
judge.” State v. Galloway, 696 S.\W.2d 364, 367 (Tenn. Cr. App.
1985). We find no abuse of discretion in this case. We note,
moreover, that “[a] motion to recuse may not be used for thepurpose
of judge or forum shopping.” U.S. v. Baker, 441 F. Supp. 612, 615
(M.D. Tenn. 1977).

Ellison v. Alley, 902 S.W.2d at 418 (footnote omitted).

The Court of Criminal Appeals affirmed the denial of asimilar motion to recusein
Statev. Parton, 817 SW.2d 28 (Tenn. Crim. App. 1991). Inthat case, the defendant moved for the
trial judge srecusal on the ground that thedefendant had filed agrievance against the judge with the
Court of the Judiciary and the Tennessee Supreme Court. |d. at 29-30. The defendant’s grievance
wasbased on allegationsthat thetrial judge could not beimpartial inthat thejudge had demonstrated
a“bad attitude” toward the defendant in prior proceedings and aways had imposed the maximum
sentence against him. 1d. at 30. Despite these allegations, the trial judge denied the defendant’s
motion for recusal, and the Court of Criminal Appeals affirmed. Citing rule 10 of the Tennessee
Supreme Court Rules and, specifically, canon 3(C), which requires a judge to disqualify himself

when his impartiality might reasonably be questioned, the court reasoned:



The determination by atrial judge of whether he should disqualify
himself from sitting in acase isamatter of sound discretion with the
court. Wiseman v. Spaulding, 573 SW.2d 490 (Tenn. App. 1978).

We have scrutinized this record thoroughly. There is no
evidencethat thetrial judge had any personal biasor prejudice aganst
[this defendant]. No evidence exists that the court violated any

provisionsof Canon 3. Thetria judge waswell within hisdiscretion
to refuse to recuse himself.

Statev. Parton, 817 S.W.2d at 30.

In accordance with the foregoing authorities, we hold that the trial court did not err
in denying the Defendant’s motion to recuse where the sole basis for the motion was that the
Defendant and her counsel had filed complaints against the Chancellor with the Court of the
Judiciary. At the time the Defendant filed her motion, these proceedings had been pending for
amost eight years, and the trial court already had announced its rulings on most of the significant
issuesin this divorce action, including the classification of the parties’ various properties as either
marital or separate property. We agree with the trial court that to grant the Defendant’ s motion at
this point in the proceedings would encourage judge or forum shopping. We also note that the trial
court determined many of the significant issues in this lawsuit in the Defendant’ s favor, and the
record reveals no evidence that the Chancellor had any persona bias or prejudice against the
Defendant. Under these circumstances, we conclude that the trial court acted within its discretion

in denying the motion for recusal.

V. Trial Court’s Ruling that 162-Acre Farm and Thirty-Acre Tract

Constituted Plaintiff’'s Separate Property

Onappeal, the Defendant al so contendsthat thetrial court erredinruling that the 162-
acrefarm and the thirty-acretract of land constituted the Plaintiff’ s separate property because these
properties were acquired during the parties marriage and, thus, constituted marital property. The
Plaintiff, on the other hand, contends that the trial court properly dassified these assets as his

separate property because they were gifts to the Plaintiff from his father.

Before dividing the marital estate in adivorce proceeding, the trial court first must



classify the parties’ property as either marital or separate property because only marital property is
subject to the trial court’s powers of equitable distribution. Cutsinger v. Cutsinger, 917 SW.2d
238, 241 (Tenn. App. 195); Brown v. Brown, 913 SW.2d 163, 166 (Tenn. App. 1994); accord
Burnsv. Burns, No. 01A01-9705-CH-00218, 1997 WL 691533, at *2 (Tenn. App. Nov. 7, 1997).
In classifying the parties’ property as either marital or separate, the trial court is vested with wide
discretion, and its decision is entitled to great weight on appeal. Harris v. Corley, No.
01A01-9011-CH-00415, 1991 WL 66447, at *5 (Tenn. App. May 1, 1991) (citing Fisher v. Fisher,
648 S.W.2d 244, 246 (Tenn. 1983); Edwardsv. Edwards, 501 S.W.2d 283, 288 (Tenn. App. 1973)).
In accordance with rule 13(d) of the Tennessee Rules of Appellate Procedure, the trial court’s
classification and division of marital property enjoys a presumption of correctness and will be
reversed or modified only if the evidence preponderates against the court’s decision. Harris v.
Corley, 1991 WL 66447, at *5 (citing Lancaster v. Lancaster, 671 SW.2d 501, 502 (Tenn. App.
1984); Hardin v. Hardin, 689 S.W.2d 152, 154 (Tenn. App. 1983)); accord Goren v. Goren, 1988

WL 118114, at *3 (Tenn. App. Nov. 7, 1988).

The equitable distribution statute defines marital property as “all real and personal
property, both tangible and intangible, acquired by either or both spouses during the course of the
marriage.” T.C.A. 8 36-4-121(b)(1)(A) (1996). Under this definition, the 162-acre farm and the
thirty-acre tract presumptivdy would be dassified as marital property because the undisputed
evidence showed that both were acquired by the Plaintiff during the marriage. See McClellan v.
McClellan, 873 SW.2d 350, 351 (Tenn. App. 1993); Barnhill v. Barnhill, 826 S.W.2d 443, 452

(Tenn. App. 1991); Batson v. Batson, 769 S.W.2d 849, 858 (Tenn. App. 1988).

Despite the fact that certain property may have been acquired during the marriage,
a party may rebut any presumption that the property is marital by demonstrating that the property
actually wasagift to that spouse alone. A spouse’ sseparate property includes property acquired “ at
anytimeby gift, bequest, deviseor descent.” T.C.A. 836-4-121(b)(2)(D) (1996) (emphasisadded).
Accordingly, if the spouse can show that the property was a gift, the gft is his or her separate

property, regardless of when it was acquired.

Inadivorce case, asinother cases, the burden of provingthat agift wasmadeisupon



thedonee or the party asserting thegift. Hansel v. Hansel, 939 SW.2d 110, 112 (Tenn. App. 1996);
Hartman v. Hartman, No. 03A01-9608-CV-00249, 1997 WL 176701, at *2 (Tenn. App. Apr. 10,
1997). Inthe present case, therefore, the Plaintiff had the burden of proving that the 162-acre farm
and the thirty-acre tract were gifts from his father. 1n order to meet this burden, the Plaintiff was
required to establish theformal requirementsof intent coupledwithdelivery. Hansel v. Hansel, 939
SW.2d at 112. That is, the Plaintiff wasrequired to demonstrate (1) “the intention by thedonor to
make a present gift,” coupled with (2) “the delivery of the subject of the gift by which complete

dominion and control of the property [was] surrendered by the donor.” Id.

With this standard in mind, we examine the evidence which was presented by the
Plaintiff in support of his contention that the 162-acre farm and the thirty-acre tract were gifts. The
farm had been in the Plaintiff’ s family since the 1800's. In December 1972, the Plaintiff’s parents
executed awarranty deed conveying the farm to the Plaintiff and the Plaintiff’ s brother, Warner B.
Dunlap, astenantsin common. On the warranty deed, the Plaintiff’ sfather, Kimbrough L. Dunlap,
Sr., represented that the actual consideration for thetransfer, or the value of the property transferred,
whichever was greater, was $42,000. The Plaintiff acknowledged that in June 1973 he and the
Defendant, along with the Plaintiff’ s brother and hiswife, signed ademand note for $40,000 which
was secured by a deed of trust on the farm property. The Plaintiff testified, however, that he paid

no consideration for the land and that his father never made any demand on the note.

After carefully reviewingthe Plaintiff’ stestimony on thisissue, weconcludethat the
evidence preponderates against the trid court’s finding that the 162-acre farm was a gift to the
Plaintiff alone. Although the Plaintiff testified that he paid no consideration for the land and that
his father never required him to pay the demand note, there was no evidence that the father had the
present intent to make a gift at the time he conveyed the farm to the Plaintiff and his brother.
Moreover, the Plaintiff’ s testimony failed to explain why, if the farm was a gift to the Plaintiff and
his brother alone, the Defendant also signed the $40,000 demand note which was secured by adeed
of trust on the farm. The Plaintiff’s claim of a gift appeared to be based on his testimony that, at
some point after the conveyance, his father decided to make a gift of the farm by forgiving the
indebtedness on the farm. Even if the Plaintiff’s father at some point in time forgave the debt,

however, thisresulted in agift to both the Plaintiff and the Defendant, not just the Plaintiff, because



both signed the demand note. Under these circumstances, we conclude that the Plaintiff's interest

in the farm constituted marital propety subject to division by the trial court.

Wereach adifferent result with regard to the thirty-acre tract of land. The Plaintiff
and his brother acquired this tract from athird party in June 1970. The warranty deed represented
that the consideration for the transfer, or the value of the property, whichever was greater, was
$6000. The Plaintiff testified, however, that hisfather paid the purchase price for the property and
made a gift of the property tothe Pl ainti ff and hisbrother. If accepted astrue by thetrid court, this
testimony established that the thirty-acre tract was a gift to the Plaintiff and, thus, condituted his
separateproperty. Theevidence showed that the Plaintiff’ s father had the present intent to give the

property to the Plaintiff and that the subject of the gift wasin fact delivered to the Plaintiff.

VI. Trial Court’s Ruling that Commercial Building and Portion of Insurance Agency

Constituted Marital Property

Oncross-appeal, the Plaintiff contendsthat thetrial courtimproperly classified a49%
interest in the Dunlap Insurance Agency and the 14th Avenue commercia building as marital
property because these properties also were giftsfrom the Plaintiff’s father. During the marriage,
the Plaintiff acquired a 49% interest in the Dunlap Insurance Agency, which was owned by the
Plaintiff’ sfather. ThePlaintiff acquired thisinterest after he beganworking for theinsurance agency
in 1968. The Plaintiff signed anote indicating that he was purchasing the 49% interest for the sum
of $12,000. ThePlaintiff testified, however, that he never paid thisnote. Thelast will and testament
of the Plaintiff’ sfather recited that the father never received any monetary consideration for the sale
of the 49% interest in the business and that the father was forgiving the debt. The will bequeathed

theremaining 51% interest inthe agency to the Plaintiff, but thisinterest isnot at issuein thisapped.

On appedl, the Plaintiff concedes that the 49% interest in the Dunlap Insurance
Agency was given to him in consideration for going to work with his father in the agency, but he
insists that the interest was a gift. We condude that this argument is without merit. A giftisa
“voluntary transfer of property to another made grauitously and without consideration.” Black’s

Law Dictionary 619 (5th ed. 1979) (emphasis added); accord Massey v. Pemberton, 390 SW.2d



709, 713 (Tenn. App. 1964). Where an employee agreesto work for acompany in exchange for not
only asalary but an ownership interest in the company, and the employee proceeds to perform his
part of the bargain, the services performed by theemployee constitute a valuable consideration for
the employer’s subsequent transfer of corporate stock to the employee. See, e.g., Blasingame v.
American Materials, Inc., 654 SW.2d 659, 663 (Tenn. 1983); Buice v. Scruggs Equip. Co., 250
SW.2d 44, 46-47 (Tenn. 1952). In light of his concession that he received the 49% interest in the
insurance agency in consideration for going to work with his father in the agency, we reject the

Plaintiff’s contention that his interest in the agency was a gift.

Asfor the 14th Avenuecommercid building, the Plaintiff acquired thisproperty from
B.H. and Frieda C. Shepard in September 1981. Thewarranty deed indicated that theconsideration
for the transfer was $6500 in cash. Aswith the thirty-acre tract, however, the Plaintiff testified that
his father actually paid the purchase price and made a gift of the property to the Plaintiff. The
Defendant knew that the parties had rented the 14th Avenue property to various businesses over the
years, but she testified that she was not aware at the time of its acquisition that the property was a

gift.

We are at aloss to explain why the trial court reached a different result when it
classified the thirty-ecre tract as the Plaintiff’s separate property but classified the 14th Avenue
commercial building asmaritd property. With regard to both ecquisitions, the Plaintiff’ stestimony
was virtually the same. The Plaintiff testified that his father paid the purchase price for both
properties and, thus, made a gift of the properties to the Plaintiff. Nevertheless, we recognize that
the trial court was in a unigque position to view the parties’ testimony and to judge their credibility
with regard to each property at issue. The trial court simply may have believed the Plaintiff’s
testimony with regard to the thirty-acre tract but rejected his amilar testimony concerning the 14th
Avenue property. In light of the deference with which we are required to treat the trial court’s
findings, and in light of the Defendant’ s testimony that she was unaware of the occurrence of any
gift at the time the property was acquired, we dedine to disturb thetrial court’ sruling that the 14th

Avenue commercial building constituted marital property subject to division.



VII. Trial Court’s Disposition of Marital Home

Both parties have raised issues with regard to the trial court’s disposition of the
marital home. Asprevioudly indicated, thetrial court’ s order permitted either party to purchase the
marital home by paying to the other party hisor her share of the equity in the marital home as of the
May 9, 1989, divorce date. The order further provided that, if the parties could not agree on which

party would buy the marital home, the home would be sold.

ThePlaintiff contendsthat he should be permitted to purchase the Defendant’ s share
of the equity inthe marital home as of the May 1989 divorcedate, and he asks usto modify thetrial
court’s judgment accordingly. In contrast, the Defendant does not request that she be permitted to
purchasethe Plaintiff’ sshare of the equityinthe marital home. Instead, the Defendant contendsthat
it would be inequitable to allow the Plaintiff to purchase her share of the equity at the 1989 value,

and she asksthis court to modify thetrial court’ sjudgment by ordering the sale of the marital home.

We concludethat thetrial court properly used the 1989 divorce date for purposes of
valuing the marital home. The statute governing the distribution of marital property requires that
property be valued “as of a date as near as reasonably possible to the final divorce hearing date.”
Wright v. Quillen, 909 SW.2d 804, 809 (Tenn. App. 1995) (quoting T.C.A. 8§ 36-4-121(b)(1)(A)
(1991)). In construing the meaning of the term “final divorce hearing date,” this court has held that
the appropriate date for valuing the parties’ property is the date a decree is entered declaring the
partiesdivorced. InPreston v. Preston, No. 03A01-9406-CV-00202, 1995 WL 10345, at *1 (Tenn.
App. Jan. 11, 1995), perm. app. dismissed (Tenn. Mar. 27, 1995), asin the present case, the issues
of divorce and the division of marital property were bifurcated. The trial court entered a decree
granting thewife an absolute divorce on July 3, 1990, but the final hearing for determining the value
of the marital assets did not take place until over three years later. Preston v. Preston, 1995 WL
10345, at * 7. Thiscourt concluded that the aritical datefor valuing the parties’ property wasJuly 3,
1990, the date the divorce decree was entered. 1d. Quoting section 36-4-121(b)(1)(A), the court
reasoned that “[a]ny property coming into either party’ s ownership after July 3, 1990, would not be
properly classified as marital property asit would not have been ‘acquired . . . during the course of

themarriage.”” 1d.



In the present case, the parties marriage ended on May 9, 1989, when thetrid court
entered itsfinal divorce decree. Accordingly, despitethe fact that thetrial on the distribution of the
parties’ property did not take place until April 5, 1994, the Defendant was entitled only to her share
of the equity in the marital home existing as of May 9, 1989. Contrary to her argument on appeal,
the Defendant was not entitled to one-half of the ne proceeds which a sale of the home would
produce at its current value. Based on this same reasoning, the Defendant was not entitled to any
of theincomewhichthemarital hometheoretically might have producedsincetheMay 1989divorce

date.

Inany event, we note that, at the April 1994 trial, the Defendant’ sattorney asked the
court to usethe May 1989 divorce date asthe datefor valuing theparties’ property. Specificaly, the

Defendant’ s attorney madethe following argument:

If the Court please, | have one other. The divorce date was
May 8 [sic], 1989, and we would request that the eval uations be as of
or as close to the date [of] the divorce as possible as required by
statute. And, we would movein limine for any testimony past that
date asto devaluaion or expenditures.

A party is not entitled to relief on apped based upon an error for which sheis
responsible. Betty v. Metropolitan Gov't, 835 SW.2d 1, 9-11 (Tenn. App. 1992); Fortson v.
Fortson, No. 03A01-9611-CV-00363, 1997 WL 529001, a *3 (Tenn. App. Aug. 28, 1997);
T.R.A.P. 36(a). In light of the foregoing argument by the Defendant’s own trial counsel, the
Defendant cannot now be heard to complainthat thetrial court erred in using the May 1989 divorce

date as the date for valuing the marital home.

VIIl. Conclusion

Thetria court’ sjudgment ishereby modified to reflect that the Plaintiff’ sinterest in
the 162-acre farmwhich he ownsjointly with hisbrother ismarital property subjecttodivision. The
trial court’ sjudgment isfurther modified to providethat the Plaintiff may purchasethe marital home
by paying to the Defendant her share of the equity in the marital home existing as of May 9, 1989,

the date of the parties’ divorce. In all other respects, the trial court’s judgment is affirmed. This



causeisremandedto thetrial court for an equitable distribution of the 162-acre farm and any further
proceedings consistent with this opinion. Costs of this appeal are taxed one-half to the Defendant

and one-ha f to the Plaintiff, for which execution may issueif necessary.

FARMER, J.

HIGHERS, J. (Conaurs)

LILLARD, J. (Concurs)



